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SYNOPSIS OF DECISION

Long Island Lighting Company (LILCO) own$ and operates the
Shoreham Nuclear Power Station (SNPS) located at Shoreham,
Long Island, New York. 1In conjunction with the construction
of SNPS, and pursuant to a series of permits issued by the
U.S. Army Corps of Engineers (Corps), LILCO performed periodic
maintenance dredging of Wading River Creek and the power
plant's intake canal, and maintenance of the intake canal's
two stone jetties between 1968 and 1985. The last Corps
permit for these activities expired in June, 1985. On March 20,
1986, LILCO applied to the Corps for a permit to perform the
same dredging and ‘jetty maintenance activities that had been
carried out since 1968.

On April 16, 1986, LILCO submitted to the New York Department
of State (New York or State) a consistency certification for
the proposed. dredging and jetty maintenance project for the
State's review under section 307(c)(3)(A) of the Coastal Zone
Management Act of 1972, as amended (CZMA), 16 U.S.C.

§ 1456(c)(3)(A). On October 20, 1986, New York objected to
LILCO's consistency certification for its proposed dredging
and jetty maintenance project on the ground that LILCO had
supplied the State with insufficient information upon which a
consistency determination could be made. Under CZMA section
307(c)(3)(A) and 15 C.F.R. section 930.131 (1987), the State's
consistency objection precludes Federal agencies from issuing
any permit or license necessary for LILCO's proposed activity
to proceed, unless the Secretary of Commerce finds that the
objected-to activity may be Federally approved because it 1is
consistent with the objectives of the CZMA (Ground I) or is
otherwise necessary in the interest of national security
(Ground II). If the requirements of either Ground I or
Ground II are met, the Secretary must sustain the appeal.

On November 19, 1986, in accordance with CZMA section
307(c)(3)(A) and 15 C.F.R. Part 930, Subpart H (13887), LILCO
filed with the Secretary of Commerce a notice of appeal from
New York's objection to LILCO's consistency determination for
the proposed dredging and jetty maintenance project. The
Sacratary, upon consideration of the information submitted by
LILCO, the State, and Federal agencies, as well as other
information in the administrative record of the appeal, made
the following findings pursuant to 15 GC.F.R. section 930.121
(1987):



I. ~factual Background

Long Island Lighting Company (LILCO). owns. and operatas the
Shoreham Nuclear Power Stzec.on (SNP3) located at Shoreham,
Long Island, New York. 1In conjunction with the construction
of SuoS, and pursuant to a series of permits issued by the
Army Corps of Erigineers (Corps), LILCO performed

U.S5. Ar

pariodic maintenance dredging of Wading River Creek and the
sower plant's intake canal, and maintenance of the intake
capal's two stone jetties bstween 1968 and 1985. The last
Corps permit for these activities expired in June, 1985, On
March 20, 1986, LILCO applied to the Corps for a permit! to
perform the same dredging and jetty maintenance activities that
had bsen carried out since 1968.
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oropcsed maintenance work is to be performed at
m, Long Island, in the waters of Long Island

The sand to be taken from both the Wading

Creek area and the Intake Canal results from
ral transport aftsr storm activity. The areas in
icinity of the project suffer an average of one to
t of erosion per vear; more during years with
storm activity. ’
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the application process, LILCO performed a
lysis of the material to be dredgad, in
o that this material, used for heach renlen-
be compatible with the existing beach, and
Results were favorable.
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rt of the dradging project performed in Wading
is to involve a minimum of 4,500 cubic yards

1 and possibly as much as two or thres times

£, This part of the project is to be accomplished

ldozer or a frontloader and soread on the beach
crontloader. The sediment within the Intake Canal

ne removed with either a hydraulic or clamshell

e and placed on the beach to the east of Wading Ri
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3 and § 103 of the Marine
ction, Research, and S
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. It is estimated that this part of the dredging project



Ground T

(a) LILCO's proposed project promotes (1) development and
protection of coastal resources and (2) coastal access for
recreational purposes, and thereby furthers one or more of
the competing national objectives or purposes contained in
sections 302 or 303 of the CZMA. (Pp. 10-12)

(b) The proposed project will not cause adverse effects on
the resources of the coastal zone substantial enough to
outwaigh its contribution to the national interest. . (Pp. 12-14

(c) The proposed project will not violate the Clean Air Act or
the Clean Water Act. (Pp. 14-15) :

(d) There is no reasonable alternative available to LILCOD
that would permit the proposed project to be carried out in a
manner consistent with the New York Coastal Management Program.
(Pp. 15-18) :

Ground II

Because the Secretary has found that LILCO has satisfied the
first of the two alternative grounds set forth in the CZIMA

for allowing the objected-to activity to proceed notwithstanding
an objection by the State, it is not necessary to address

Ground II. (®. 18) '

Conclusion
The Secretary has found that LILCO's proposed dredging and jetty

maintsnance project may be permitted by Fedasral agencies.
(pP. 18)



involves 2,500 cubic yards of sand, although this amount is
also dependent on annual wave energy in the Shoreham area.

appellant's Opening Brief at 11-12 (citations omitted).
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(CZMA), 16 U.S.C. § 1436(c)(3)(A). The certification states
that "(t]nhe proposad activity complies with New York State's
approved Coastal Management Program [CMP], or with the appli-
cable approved local waterfront revitalization program, and
will be conductad in a manner consistent with such program.”
Appellant's Opening Brief at exhibit B.

il 16, 1986, LILCO submitted to the New York Department
te (State or New York) a consistency certification for
oposed activity for the State's review under section 307(c)

o0f the Coastal Zone Management Act of 1972, as amended
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The State received LILCO's certification on April 21, 1986, and
bSegan its consistency review. On several occasions ‘thereafter,
the State requested from LILCO additional information which

it considered necessary for completion of its.consistency
review. ADppellant's Opening Rrief at 3; Letter from Thomas F.
Jart, Coastal Resources Specialist, New York Department of
State, to Maurice P. Fitzgerald LILCO, Aug. 7, 1986, in
opellant's Opening Brief at Exhibit C; Letter from Robert C.
3atson, Associate Counsel, New York Department of State to,
Debra Winthrop Pollack, Senior Attorney, LILCO, Sept. 3,

1986, in Appellant's Opening srief at Exhibit E.

RENV))

Thasas information requests pertained to: (1) the licensing of
SNPS by the Nuclear Regulatory Commission (NRC); (2) detailed
descriptions of the proposed dredging and jetty maintenance
project, and SNPS; (3) assessments of the effects on the
=sastal zone resulting from the proposed dredging and mainte-
nanca project, and SNPS; (4) a set of findings stating that
the proposad dredging and jetty maintenance project, SNPS, and
their impacts are consistent with the State's CMP; (5) the
need for power  from SNPS; (6) public safety reports for SNPS;
(7) environmental impact statements and plans for S¥PS; (8)
water guality findings for SNPS; and (9) the construction
permit for SNPS. The State justified its request for infor-
mation about SNPS by arguing that, pursuant to the CIMA's
implementing regulations, the plant is an "associated facility
£5r the proposed jetty maintenance and dredging project, and
“hars

-nerzfore, subject to rsview for consistency with the State's
Tetter from Rober:t Z. 3atson, Associata Counsel, New

¢ Jepartment of State, to Debra WintArop Pollack, Senior

sraey, LILCO, Sept. 3, 1986, in Appellant's Opening 3rief

Ixhibit E. -
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1170 provided information (1) assessing the effects on the cnastal
zsne of tha proposed dredging and jetty maintenance project



and (2) stating that the proposed dredging and jetty maintenan
activities are consistent with New York's CMP. LILCO declined
to provide any information about SNPS _(exg=nt for the dates
of its application to and license issuance Irom the NRC)
mecause it disagrsed with the State's conclusion that SNPS is
an associated facility, and therefore, considered tha State's
raguest for information regarding SNPS beyond the permissible
ope of a consistency review. Letter from .Debra Winthrop
ilack, Senior Attorney, LILCO, to Thomas . Hart, Coastal
sources Specialist, New York Department of State, Aug. 21,
36 in Appellant's Opening Brief at Zxhibit D.
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IT. Appeal to the Secretary cf Commerce

5 ‘ovember 19, 1386, in accordance with C2ZMA section 307(c) (3
and 15 C.F.R. Part 930, Subpart i (1987), LILCO filed wit

this Department a notice of appeal from New York's objection
-5 LILCO's consistency certification for the proposed dredging
and jetty maintanance sroject. Letter from Anthony F. Earley,
Gensral Couns2l, LILCO, to Hon. Maleolm Baldrige, Secretary of
Commerce, Nov. 13, 1986. The parties to the appeal are LILCO
and the New York Department of State. I have ratained the
authority to decide this appeal under Department Organi-
satisn Order 23-3A, section 3.01(w).

suhlic notices of rasceipt of the aopeal =vzr= published in the
raderal Register, 51 Fed. Reg. 44,507 (Dec. 10, 198%5). tIh=n
TILCO perfectad th2 appeal by filing supporting data and
information pursuant to 15 C.F.R. section 930.125 (1987),

~
ce

.se tha activity is consistent with the objectives




public comments on the issues germane to my decision in the
appeal were solicited by way of notices in the Federal
Register, 52 Fed. Reg. 2,142 (Jan. 20, 1987), and ~'.= Neu.
York Times (Feb. 11, 1987). On February 20, 1937, the State
filed a response to LILCO's appeal. On February 27, 1987,
the Department solicited the views of fourteen Federal
agsnczes2 *egarding the contribution to the national
intersst by LILCO's proposed dredging and jetty maintenance
project.” All agencies, sxcept the Departments of Defense
and Interior, the Fish and Wildlife Service and the National
Security Council, responded.

During the course of the appeal, LILCO and the State filed
additional materials, including a rsquest for a public hearing
tllnd by the State on March 16, 1987. Letter from Hon. Gail S,
Shaffer, Sacretary of State of New York, to Hon. Malcolm
Baldrige, Secretary of Commerce, Mar. 10, 1987. The Department
denied this reguest on April 22, 1987, because no comments

had been raceived during the or=sc*1bad public comment periods
and no member of the public had r=quested, pursuant to 15 C.F.R.
section 930.127(c)(1987), an extension of time for submittal

of comments. These facts demonstrated to the Department that
the public was manifesting no pressing interest in the appeal
which would merit providing a public comment forum beyond

those already given. Further, there was no reason to believe
that a public Hearlng would elicit information which was not
already part of the record. All comments and information
received by the Department during the course of th° appeal

nave hbesn included in the administrative record.

The Army Corps of Engineers; the Coast Guard; the Depart-

ments of Defense, Energy, Interior, State, Transportation

and Tresasury; the Environmental Protection Agency; the Federal

?n=fﬂy Regulatory Comnission; the Fish and Wildlife Service;
~e National Marine Fisheries Service; the National Security

Fouhc1l and the Nuclear Regulatory Commission.

3 The lsttsrs to the Deoaf ments of Defense and Energy, the
vatisnal Security Council and the Nuclear Regulatory Commis-
sion also reguested ccmments ragarding the national security
merits of LILCO's prO“*aad oroject.

4 1 should be noted thzat, whersas all materials received have
Ss2n incorporated int> the rscord, they are considered
snly as they are relewvant to the stafustory grouncds for
dsciding consistency appeals.



In materials filed in the administrative record, the parties
have raised two issues that I must resolve before addressi-g
the substantive issues in the appeal. These issues are the
ripeness and sccpe of LILCO's apneal.

v

2 ding ripeness, the State contends that, because its
tion was based upon insufficient information, LILCO's
1

is not ripe for review. According to New York:
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Uoon information and belief, this (CZMA appeal)
cedure has only be=n used in cases where the stats
ncy has obdjectaed to a consistency certification on its
ts. In this case ([New York] ... has been precluded
m Lnderta&’ng a substantive consistency review because
ILCO's failure to provide necsssary information and
. Under the regulations, [the State] ... had no
rnative but to object to the consistency certification.
e [the Stat=2] ... has not determined whether or not
proposed activity is consistent with New York's
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State's Response to Appeal at 3 (citation omittsd). To
support this proposition, the State citss ones of the CIMA
implementing regulations, which provides:

Tha provisions of this subpart provide procedures by
which the Sacretary may find that a Federal license or
oermit act1v1tv, ... which is inconsistent with a
{state] management program, may be federally approved
becausa the activity is consistent with the objectives
or purposes of the Act, or is necessary in the interasst
2f national security.
15 C.®.R., § 930.120 (1987). 1In the State's view, this ragqu-
lation dictates that the appeal process applies only to
orojects which have been found inconsistent with a state's
CMP. Thersfore, "[slince there has been no finding that thea
proposad activity is inconsistent with New York's Coastal
Management Program, there can be no Secretarial review pursuant
to Subpart H." State's Response to Appeal at 6.

although New York

9120, ir incorrectly

v title ("Objectives"),
provides an introduction

Mew VYork's argument is without merlt
corractly quotes 15 C.F.R. section 9
nterprets the provision. By its ve

5
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s well as its conten:, the regulation
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to the provisions governing consistency appeals. The statement
that review applies to projects "{nconsistent with a [state]
management program” is merely one part of a statement which
provides a brief, general overview of the entire appeal
process. This wrief overview is not intended to be a _ ; |
Jefinitive statement of the detailed procedures which precede

or occur during an appeal. For example, this provision does

not describe the process by which a state arrives at its
-concurrance with or objection to a proposed project's consist-
ency, nor does it discuss the requirement of communicating

o a permit applicant the right to appeal a state's objection.
New York's arcument is flawed because it attempts to isolats

ones general statement from the broad set of detailed regulations
which prescribe procgdures for all phases of consistency
certification, review and appeal. Reading this statement in
isolation is erroneous. .

A proper reading of section 930.120 in the context of related,

regulations dsmonstrates that appeals to this Department are

triggered by a state's "objection™ to an applicant's consist- |
ency certification for a proposed project. 15 C.F.R.

§ 930.125(a)(1987)("An appellant may file a notice of appeal

with the Secretary with[in] 30 days of the appellant's receipt

cf a State agency objection.")(emphasis acdded) .

e agency objections are discussed more fully at 15 C.F.R.
ion 930.64 (1987), which provides:
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icant has failed, following a written State
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¢ information, the objection must describe |
the information requested and the necessity |
such information to detarmine the consistency
tivity with the managemsnt program. |
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r section 930.538 is necessary to assess the |
cy of rederal license and permit activities, it may |
its managsment program, pursuant to section 930.56(b),
quire submittal of such information. I do not address |
wara whether the information requestad by New York was reguirad '
undar 930.58.

936.64(d). 1If a state determines that information
in
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12 5 s-ate objects to a project, it must notify the aoplicant

5f its objection within six months of beginning its consistency
reviaw. 15 C.F.R. § 930.84(a). rurther, this notification must
include a statement of the applicant's rights of appeal to this




Department.> Id. at (e). Nothing in the reqgulations
exempts from appeal any category of state objection.

In sum, the regulations clearly provide for appeals to this
Department only after a state objection, and clearly indicate’
that an cbjection based upon insufficient information is a

valid objection from which an applicant may appeal. Even
assuming that the State's reading is correct, the more detailed
ragulations recarding objection and appeal procedures supersede
sec-ion 930.120 to the extent that they conflict. 3ased upon the
foregoing analysis, I find that this appeal is ripe for -
ideration and that the parties have complied with Commerce's
vlations governing the conduct of this appeal, 15 C.F.R.

930, Suboarts D, H (1987).6 .
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ue of the scope of LILCO's proposed project subject to
ency review. This, in turn, dictates the scope of the
. LILCO contends that only the proposed dredging and
maintenance project is under review. New York, on the
hand, maintains that its consistency review and this
1 must consider the ramifications of both the proposed
ing and jetty maintenance project and SNPS, which the
considers to be an "associated facility" as defined at
.R. section 930.21 (1987).7 Both the plain meaning of
egqulation and its regulatory history belie the State's
retaticn of this phrase.
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hould be noted that, contrary to the State's position
ding ripeness, it fcllowed these procedures in LILCO's
. 1Its objection to LILCO's propcsed project was based
insufficient information, and it notified LILCO of its
Ats cf appeal to this Department.
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here nave found that the appeal is ripe for r iew, I

not considered or determined whether the State’s consist-
review and ultimate objection were valid. It is current
cedure in CZMA appeals for the Secretary to presume the
icity of a state's objection and base a decision solely on
srescribed statutery and regulatory criteria. Sese infra

I at 10-18.
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ciated facility" by noting that
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York seeks to bols
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Federal agencies

jetty maintenance b and SNPS. State's Ffinal

sonse to Appeal, May 21, 987. This fact is not relevant
two reasons. First, the Department solicited agency

mments before reaching a decision on the scope of the

peal. In these cases, it is common departmental practice
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15 C.F.R. section 930.58 (1987) requires that both the primary
project for which a permit is sought and its "associated
facilities" be evaluated by a coastal state in determining
consistency with the state's coastal management program.
"acsociated facilities™ are "proposed facilities .. {wlhich
are specifically designed ... Or ... used ... to meet the

needs of a Federal action (e.g., ... permit ...), and ([w]ithout
which the Federal action, as proposed, could not be conducted.”
15 C.F.R. § 930.21 (1987). A common sense reading of this
definition compels the conclusion that an associated facility
occupies a role subordinate to the Federal action.

ro illustrate the application of this conclusion to the

case at hand, it is useful to resad the associated facilities
definition in terms of LILCO's proposed project. The
nfederal action" in this case is the proposed dredging and
jetty maintenance project for which the U.S. Army Corps of
Engineers must issue a permit. If one reads the definition

with the words "dredging project” substituted for "Federal
action,"” then an associatsd facility is one which is "specif-
ically designed ... or ... used ... to meet the needs of

[the dredging project] ... and [w]ithout which [the dredging
project], as propecsed, could not be conducted." According to
tnis definition, then, an associated facility supports a
primary facility. Thus, whereas the propcsed dredging project

(... continued
to request comments on the various legal criteria on which
I mav base a decisicn, in order to ensure the compilation

a complete record. After the record closes, I evaluate
materials received and then decide any lingering procedural
es and the merits of the appeal. Therefore, the lettars
esting agency comments were intentionally broad to

r full record on which to base my decision. They
ever intended to imply a decision on the scope of the
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nd, even if a commenting agency considered SNPS an
ociated facility" to the dredging and jetty maintenance
sect, that agency's interpretation of this Department's
lations does not supersede our own. Therefore, the

e's position is Jamersuasive regarcding other agencies'
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might be considered subord

_.ue. Because the CIMA ¢o

only apoly to the proposed Federal action (in this case, the
dredging project) and its associatad facilities, SNPS is
bevond the scope c¢f &his appeal.
In addition to the plain meaning of the definition, the rsgu-
lations provide =xzamples of nroposad activitiess and associatead
facilities which further support the conclusion that SNPS is
not an associatesd facility and thersfore not reviswable in this
appeal. "Propossd activities” include project siting and
construction; "assoclatad facilitiss" includs access roads and
support buildings. 153 C.T.R. § 2930.53(a)(4)Y(1987).
Relevant requlatory history also supports this conclusion.
The preamble to the final rulemaking for 15 C.F.R. Part 930
(1987) provides the following guidance for detarmining whether
a facility is "associated”:
Associated facilities are, in reality, an indispen
sable part of the proposed federal action. Accordingly,
this section raquires their concurrent revisw along with
+he remainder of the proposal to ensurz that the State
agency is informed of all the critical elements of the
proposal. As a result, the State agency will have
complete information to fulfill its coastal planning
and maznagement responsibilities, and the proponenc cE
-he Federal action will nect be faced with the situation
whera there has been receipt of State agency approval
regarding one element of the project with later objection
5 an associatad facilitv which was not zarlier raviewed
with the remaindsr of the nroposal. For exampls, this
section recuires a Federal agency to make certaln taat
both a proéosed rederal waste treatment facility and a
sroposaed pipelins connection which must be constructed
s meat the needs of the facility are consistent, to the
maximum extant practicable, with an approved management
program whersa these interrelated activities significantly
affect the coastal zone.
43 Ted. R2g. 10,510, 10,319 (Mar. 13, 1973)(citation omittad);
accord 44 Fed. Reg. 37,142, 37,145 (June 25, 1979). This
comment classifies as associated facilities the separate slenm2
of one large project, wh2n those elaments ars otherwise
individually eligible for consistency ravisw. According to the
comment, the rationale beshind this approach is to avoid piscemea

inats
nsists

to SNPS, the reverse 1s _not

ncy review and appeal processes

._a



10

ra2view of the project's separate elements when they could Dbe
Lcviewed simultaneously.

The key distinction betwezn the 2xample provided by the comment
and LILCO's proposed dredging activity is the fact that while
the proposed dredging activity 1is reviewable £or consistency,
SNPS is not. Therefore, the goal, as expressed in the comment,
of simultaneous review of egually eligible but separate
components of one project is unattainable in the case of
LILCO's dredging permit. The CZMA consistency review net is
simply not broad enough to esncompass a related project when
that project is not-'sesparately subject to consistency review.

3ased upon the foregoing analysis of the regulatory language

and history, I find that S%WPS is not, under the terms of 15 C.F.R.
ssction 930.21 (1987), a facility associated with the ‘proposed
dredging and jetty maintenance project. Therefore, SNPS will

not be considered in this .CZMA consistency appeal.

IIT. Grounds for Sustaining an Appeal

Section 307(c)(3)(A) of the CIZIMA provides that Federal licenses
or permits reguired for LILCO's proposed activities may not De
granted until either the State cONCurs in the consistency of
such activities with its Federally approved coastal zone manage-
ment program, or I find that the activities are (1) consistent
w4ith the objectives of the CIMA or (2) otherwise necessary in
the intersst of national security. See also 15 C.F.R.

§ 930.130(a)(1987). LILCO has pleaded both grounds.

I

A Ground I: Consistent with the Obijectives of the CZMA

H

Tha first statutory ground (Ground I) for overriding a state
objection to a proposed oroject is to find that the activity
"i3 consistent with the objectives of [the CZMA]l." CIMA

§ 307(c)(3)(a). To make this finding, I must determine that
th2 activity satisfies all four of the elements specified in 15
c.7.R. section 930.121 (1987).

1. Tirst Element

To satisfy the first of the zsur elements, I must £ind that
"(=lns activity furthers cne Or more of the compating national
objectives or purposes comtainzd in sections 302 or 303 of the
{czMa)." 15 C.F.R. § 930.121(a)(1987).
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The CIMA iAdantifies a number of objectives and purposes which
may be stuced generally as follows:

To preserve, prota:st and where possible to rastore or

enhance the ‘resources of the coastal zone. § 302(a),

(b)l (“‘)I (d)r (e)' (f)/ (g), (l); S 303(1),

2. To develop the rasources of the coastal zone. § 302(a),
5), (i); §303(1); and
3. To sncourage and assist the States to exercise their

£full authority cver the lands and waters in tha coastal

zone, giving consideration to ths2 need to protact as

well as o davelop coastal resourcss, in rescognition

by the Congresss that State action is essential to more

effactiva protsction and use o0f the rasources of tha

coastal zone. § 302(h), (i); § 3C3(2).
Yore specifically, in the fontext of zhis appesal, the CIMA
encourages "effective manacament fani] orotection of thes coastal
zone," § 302(a); "sreserviation] ... and restorlation c¢ci] the
... =mastal zon=2," § 303(1): and "minimiziation of] ths loss cf
... Droperty causeé¢ Sy ... destructicn of natural protactive
saturss such as beaches,” § 303(2)(3).
a5 I have statad in an earlier appeal, Decauss Congress has
defined broadly the nationzal interest in coastal zone managsment
5 includs both protsction and development of coastal resources,
tmis elamant will "normally”™ be found to D2 satisfied on appeal.
Findings and Decision in the Matter ot the 2ppeal Dy EXXON
Companv, U.S.A., £o a Consistancy Objection by the California
Coastal Commission (Feb. 13, 1984) (citing 42 Fed. Reg. 43,534
(1977) (preamble to propcsed rule for Taderal consistency with
approvad coastal managesment programs)).
LILCO's propesal involves ~aintenance c¢radging of a cresk and a
cznzl, and replenisﬁment o a beach to countearact extreme
srosion and improve boating access 1in the canal. Since the
soals of the CIMA include Zevelopment and protection of coastal
~=sources, and coastal acc2ss cor racrsation nurposss, 1 £ind
~ma= TILCO's project furthars one Or mors ~f the broad obisctives
55 tha CZMA. The 3tate contends that nrTne0's failura to supply
the raguested information “ragarding 3NPS} is tantamount to
dzavinq the national obisctives OT DUrDSsSSS of the Act Dv
i;n&riﬁ; rne authoritv of zh=2 Stats2 td> manage its coast.”
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ponses "o Appeal at 7., 3Because I have. found that
ond the scope of this appeal, 1 *eject the State's
hat LILCO's proposed project does not further the
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National Ocean and At mosoh=ﬁ;c Adm:n*strat’o1 (N0AA), Mar. 30,
1987. )

Moreover, far from identifying adverse effact s, the National

Marine Fisheries Sarvice (NMFS) has discussed snvironmental

Senefits to be derivad from LILCO's r::f'o:)osm4 project NMFS's

commants will be discussed below 11 connection with t1e proposed

project's contribution to the national intersst.

3ased upon a review of the administrativa rscord, I Zind that

LILCD's propesad project will not cause adverse effscts on the

naturzl resources of.the coastal zone.

(b Contribution to the National Interest

With respect to proposed project's conizribution to ths national

interest, LILCD argues:
{Tlhis [dredging and jetty maintenance) activityv is not
cnly permitted, but is in fact mandated by othsr licenses,
permits and easements granted to LILCO, including the
conditions enumarated in the [final environmental impact
statement] issued by the NRC for the :VDS oroJact in
1877. It can be argu=d, therefore, that it is in tha
national intersst to fulfill obligat’Oﬂs and commitments
made to federal and stat=2 agencies .... BPerfarmancs of
maintenance cdradging in Wading Rivar Creek and the Tntake
Canal, a mandated activitv, is therefore in ths national
intarast,

Appzllant's Opening Brief at 25 phasis added)(citation omittad).

To assess the contribution to the national inter=sst of LILCO's

precposed project, I sought the views of fourteen Federal agencies.

The National Marine Fisheries Service (NMTS) submi-ted comments

which address directly this point; 1its views follow:

We have no objection to the Wading River Cresk project,
and believe it serves the national interest bacause it
continues to facilitates water movement up river to the
wading Rivar Creak watlands. This Elushing 2ff2zt is
Zzvorable in that 1% enhances the area's productivity and
zuality of the habizat which is utilized by living marine
rasources.

9

s~ oo g




Mﬁmo*awdum from William E. Evans, Assistant Administrator for
Fisharies, NMFS, NOAA, to Anthony 71 rfalio Administrator,
NOAA, Mar. 31, 1987, Aside from tuls statement regarding the
proposed Drojcc“'s benefits, the record contains no other
evidance yoﬂ:ern1n8 the national interest of the proposed
4redzing project. ‘Based upon this record, I find that
LILCS's prooosed activity will contribute to the national

i -ast by improvimg the habitat of marine resources.

As mzntionad previously, my deﬂlslon regarding the second
glement of Ground I reculres halancing the adverse efiacts of
tha proposed project against the proposed project's contribution
to tha2 national interest. I the former do not ocutweigh the
lat-2r, then the 2lement is satisfied. Having found no adverse
offa2z-5 associated with LILCO's propcesed project, and having
Zhundé further that the project will benafit the national interest,
I now find that the proposad dredging and jetty maintenance
project will not cause adverse aff2cts on tha resources of the
coastal zone substantial enough to outweigh its contribution to
the national intsrest. LILCO's propos=d project has satisfiad
tha s=2cond element of CGround I.
hird Element
To sztisfy the third element of Ground I, I must find that
"[tlne activity will not violats any reguil irements of the Clean
Air xct, as zamended, or the rederal Water Pollution Control
2ct, as amended.” 15 C.F.2. § 930.121(2)(1987). The require-
mants of the Clean Air Act and the Federal Water Pollution
Contral Act (FWPCA) ara incorporated in all State coastal
srograms approved under the CIMA. CIMA § 307(%).
LILCD contands that its proposad pro t satisfies full this
a2lament:
1ILCO's maintenance dredging prdject involves the use of
2 bulldezer or frontloader and either a hydraulic or
~lamshell dredge to move somewhers between 7,000 and
15,000 cubic vards of sand (the amount varies due to wave
actinn) from the intako canal to the beach. Prior Army
“srps cf Engineers parmits issued for similar maintenance
srojects certifisd that it was consl istent with the FWPCAA.
“wers is no discharge of pollutants involved in the project
znd the grain size analvsis results ware favoradle. The
~~a racord does contain statements regarding the contribution
~2 3NPS =5 the national interest. As noted sarlier in this
i2-Tzion, SNPS is zevond the scope of this appeal. Therefors,
—nas2 comments have not contributed o my Zinding on this point.
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sroject is, therefors, entirely .cons .anft «ith the FWPCAA,

LILCO's maintenance dradging project has no effact
whatsoever on national ambient air quality standards.
~nere ar2 no emissions involved in the project itsels
The ope:atloﬁ of construction eguipment at the site will
oroduce hardly any emissions. The vehicles will only be
operational for a short period of time, and are already

a
subject to any emission controls for vehicles of their

tvpe.
aspellant's Opening 3rief at 25-26 citation omittad
fonsistent with its position throughout the appeal, see supra
note 8, New York has offered no evidence on this element,
The Federal agencias that- commented on ths appeal did not
address this point either. The EPA did, howeve-,.offer the
gensral conclusion that it had not ouﬁd any necative environ-
mentzal effects resulting from LILCO's ﬂ*ooosed project. See
suora p. 12, pzara. 4. Tt isg reasonable to conclude that if
violations of the CAA or the FWPCA were Dresent or possible,
the Z?A, which administers these Acts, would have discussed
them in their comments.
Turther, section 202 of the Clean air Act, 42 UJ.5.C. § 7521,
dirscts the Aiministrator of the EIPA o esta:l*sh federzl
stzndards to ragulate the emissions of carbon moncxide and
nydrocarbons f£rom mobile sources. any emission f£rom LILCO's
propcosed activities will have to comply with these standards.
Thersfore, I find that LILCO's proposed dredging and jetty
maintenance project will not violate the Clean air Act.
With respect to the Clean Water Act, LILCO's propeosed activity
raquiras a permit issued by the Corps under section 404 of the
Cl22za Water Act. Pending my decision in this appeal, the Corcs
~annot issue this permit. If I decide the appeal in LILCO's
favor, the Corps can continue to process LILCO's application for
the permit and decide whether to issue it. If the proposed
sroject will violate the Clean Water Act, the Corps will not
issue the permit. Accordingly, I conclude that LILCO's proposed
activity will not violate tha Clsan Watsr AcCt. Based upon th2
£5regning discussion, I find that LILI2's proposed project
meets tha third s2lsment of Ground I.

Tourth Element
To satisfy the fourth element 5% Ground I, I must find that
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and meeting other coastal management needs.

and wildlife nabitats,

Such
orojects, howevar, may adversely affect water quality,

dre-- inn

is

I'h IR

h

wetlands and other important ccastal

rasources. Often these adverse effects can be minimized

“hrouch careful-design and timing Of the dredaging

and proper siting cf  the dredge spoil disposal site.
New York (M2, Part II, § 6 at 169 (emphasis added). According
to zhe State CMP, then, a project's design and timing are two
components which can be varied to mitigate adverse effiscts, i:
anv. 2s notad previously, I have found that LILCO's proposed
projact will not cauwse adverse =2ffects on tne natural resources
A% =he coastal zone, and will not violate the Clean Air and
Clean Water Acts. Arguably, therefores, I ne2d not make a
detzrmination regarding an alternative becauss New York's CMP
raguires such a detarmination only when a project will cause
advsrse effescts. Accordingly, I £ind that for purposes 2f this
razulatory element only, LILCO's propesed project is consistant
with New York's CMP, and thersfore, a2 reasonable altarnative
need not be evaluated.
Tysn if I were -0 reach thaz issue whether a resasonadle zltar-
qztive exists, I would answer in the negativs, based upon an
analysis of the components which might bDe varied to mitigate
advarse effscts. As noted, New York's CMP lists design and
timing,}! and Commerce's regulatory criterion establishing
this element lists location and designi? as potentially variable
compeonants for devising an altasrnative consistent with a state
zup, T will analyze each in turn.
with raspect to the design of the propesad dredging and jetty
maintenance ac:ivities it is difficult to conceiva of an
zltsrnative which might be mors rzasonabls than the one propesad
nanmaly, dredging and fllllng with hydraulic dredges, bulldozers
and frontloaders. Although a di fferent and aqually reasonable
d2s5izn might be available, it 1is reasonable to conclude, based
upon commcn knowledge, that the method chosen bv LILCO is a
widesorzad approach to dredge and f£ill operations. I find,
tharafore, that a more raasonable alternative design is not
available.
11 z22 New York CMP Part II, § 5 at 169.
12 32¢ 15 C.F.R. § 930.121{3 1987)



As for timing, it is conceivable that a dredging operation
might be conducted during one season rather than another to
avoid adverse effects upon migratory f£ish or turtles, or other
coastal natural resources. Because none of the commenting
Federal agencies, many of which specialize in natural resource
management, have identified a potential problem in this regard,
I will interpret their silence to mean that-timing is not an
igsue in this case. Ther=fore, I find that no reasonable
alternative timing needs %o be considered.

Regarding the location of the proposed project, considering the
nature of LILCO's proposed activity, it is obvious that no
other location could exist for drsdging the SNPS intake canal
and Wading River Creek. These two locations receive accumu-
atisns of sediment, and only they can be dredged to assure
neir proper functioning. Based upon this situation, I find

* no reasonable altsrnative location is available for
forming LILCO's proposed activity.

I or oo
M g
N O

In sum, I conclude that no reasonable alternative to LILCO's
sroposed project exists which would permit the activity to be
conducted in a manner consistent with New York's CMP. Ther=fore,
T find that element four of Ground I is satisiied.

Conclusion for Ground I

nd
Fore,

L

On the basis of the findings I have made in this decision, I £
thnat LILCO has satisfied the four elements of Ground I. There
L,ILCO's proposed project is consistent with the objectives o
the CZMA.

t

r
£

3 Ground II: Necessary in the Interest of National Security

3ecause I have found that LILCO has satisfied the first of the
two alternative grounds set forth in the CZIMA for allowing the
objected-to activity to proceed notwithstanding an objection by
the State, it is not necessary to addrazss the second statutory
ground ("necessary in the interest of national security”).

Conclusion

Having found that LILCO's oroposed project is consistent with
the objectives of the CZM, I now £ind further that LILCO's
oropesed project mayv be sarmitted by Federal agencies.

A

‘ ) T
/{—L" e vl

Secretary of Commerce



